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ADVERTISEMENT * 


70 THE READER. 


THE haſte, with which the following 
conſiderations were thrown together, will in 
fome degree apologize for their inaccuracy or 
incomprehenſive view of their ſubje&.— 
Could any ideas of mine affect the Ihe of any | 
man, they ſhould never have ſeen the light ; 
but fince, far from being the warm advocate 
of corruption of the blood of attainted perſons, 0 
I ſimply contend for the reaſonableneſs of 
forfeiture of property, I ſhall, I think, be juſ- 
tified in the opinion of the nice moraliſts, 
—it being conſidered that the obje& of the 
preſent bill is to deprive a few men of their 
| forfeited property only to diſtribute it to aum 

| bers of others who have ſuffered by their 


loyalty. 


r 
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THOUGHTS, Ge. 


 ABILL is now preparing in the lower 
Houſe, to attaint of High Treaſon, three 
gentlemen, who, if the witneſſes depoſing to 


their treaſon are to be credited, deſerved to 


have been rendered national examples. One 
of them has loſt his life, in conſequence of | 
his re//ting the arreſt of the officers of juſ- 
tice the other two have been tried by 
martial law, condemned, and executed. 
The object of the bill of attainder, excluſive 
of its being intended by the extenſiveneſs of 
the puniſhment it inflicts, to deter others 
from the commiſſion of the crime which 
provokes it, is, as it ſeems, by confiſcation of 
2 the 


( 2 } 
the property of thoſe gentlemen to endeavour 
to repair in part, the miſchief they are 
charged with having cauſed to the property 
of the King's loyal ſubjes ;—many in, but 
more out of, Parliament, have conceived ob- 
jections to its propriety, even admitting the 
guilt of thoſe who are the ſubjects of attain- 
der. The acts of the Legiſlature, though 
ſupreme, require ſometimes to be reconciled 
to the public at large. The bulk of the 
people in every country, judge not from 
reaſon, but from their natural feelings; and 


it requires ſome conſideration in a man not 


in the habit of tracing the ſources of things, 
to reconcile to himſelf the idea of purſuing a 
criminal in his grave, and ſeizing that pro- 
perty after his death, which that event by 
the laws of this country, would have be- 


ſtowed upon his children or relations, ſup- 
poſing him to have died inteſtate. To point 
out to the conſideration. of the people of 
this country the grounds of the policy of 
ſuch poſthumous puniſhment, and to lay 
before them ſome examples of /miar pro- 

1 VE ceedings 
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ceedings of former parliaments in caſes of 
High Treaſon committed, is the only inten- 
tion of this Pamphlet. T'am unconneged 
with any party, and am only anxious that the 
principle of the bill in queſtivn ſhould be in!? 
veſtigated with coolneſs, before the cenſurs 

too often pronounced againſt all the meaſures 
of government indjſeriminately ſhall fall upon 


The public attention muſt rf be drawn 
to the conſideration of the propriety of at. 

tainder for High Treaſon in any caſe whatever; 
and, if its policy ſhall be ſhewn ; the net ob- 
vious enquiry will be, as applicable to the 
preſent Parliamentary proceedings, whether 
Parliament can with uftice attaint perſons 
who have died unattainted. 


Attainder for the crime of treaſon, is the 
conſequence of a judgment of conviction, or bg 
a judgment of outlawry, pronounced againſt 
one charged with ſuch crime, by reaſon of 
his non-appearance to anſwer the charge. 

. * 


( 543) 
It is beſt known from its effe&#s, one of 
which is, that it confiſcates the property of 
the traitor both real and perſonal to the ſtate.; 
and the other, that it corrupts his inheritable 
blood, ſo that neither his poſterity nor col- 
lateral relations can inherit any land, nor 
ſucceed to any goods or chattels, the zitle to 
which they are obliged to derive through Bim; 
he is conſidered as never having had any civil 
exiſtence, his name is as it were eraſed from 
the pedigree of his family ; and his blood' is 
ſaid to be corrupted or tainted. This taint, 
or corruption of inheritable blood, is the moſt 
terrible effect of what is callid from it attain- 
der; and it is not ſurprizing, that from that 
Principal effect the cauſe ſhould be denomi- 
nated. 


T ſhall not take any direct notice of the 
attainder by judgment of out/awry, but only 
" Judgments of conviction, under which I ſhall 
comprize not only judgments in conſequence 
of evidence given of the offender's guilt, but 


thoſe given againſt him in conſequence of 
1. | his 


FS 7) 
his confeſſing his guilt or refuſing to plead, 
whether pronounced by courts of law or by 
act of Parliament, having the force and effect 
of legal judgments of conviction. 


When 1 ſpeak of courts of 10 as compe- 
tent to pronounce judgment of attainder, I 
can only be underſtood to mean courts pro- 
- ceeding according to the courſe of the common 
law, with the intervention of a jury; for the 
jealouſy of our law would not endow the 
judgment of any court proceeding otherwiſe 
with the power of attaint, which We have 
ſeen to be ſo terrible and penetrating. Thus, | 
not even the judgment of the Lord High 
Admiral or of the conſtable and marſhall-of 
conviction of treaſon committed on or beyond 
the ſeas, could work the attainder of the con- 
vict; both the court of the admiral, and 
that of the conſtable and marſhall, ptoceedl- 
ing according to the civil Jaw. 80 it has 
never been doubted that the ſentence of a 
court martial, deriving its original from the 
court of the conſtable and marſhall, could 


not, 
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not, unleſs aided by act of Parliament, be en- 
dued with ſuch attainting qualities. 


It may be ſeen, that I have put attainder 
by judgment of a court of common lau and 
that by Parliament on the ſame footing ; the 
parliamentary attainder working 10 greater 
conſequences but often Jeſs as will be diſ- 
cerned hereafter. The obſervations then 
which I ſhall make on the propriety of 
attainder in general, will apply equally to 

both. 


It is ſaid, that attainder for treaſon is the 
creature of the feudal law, which has been 
long fince juſtly reprobated ; and it.is ſuppoſed 
to have been the opinion of a celebrated judge 
in bis commentaries, that as the, legiſlature 
has already done away moſt of the principal 
oppreſſions of the feudal law, this doctrine of 

attainder (including forfeiture) ſhould ſpeedily 
be ſent to attend them. 


CE 1 5 

But it muſt be recollected, that it is not 
attainder in general, but merely ſo far as it 
works corruption of the offender's inheritable 
blood with which that learned judge is diſ- 
pleaſed ; and that there is another conſequence 
of attainder, namely forfeiture to the crown of 
the traitor's property on which he laviſhes, 
not cenſure, but encomium. I am neither able 
or willing to enter the liſts with that great 
lawyer in favour of that corruption of blood, 
Which I do admit is principally founded on 
| feodal ſubiilty.—But this I can venture to aſ- 
ſert, that however it may be adviſeable to ſave * 
the corruption of blood in parliamentary ar- 
tainder, the preſent times are not ſach as well 
to admit of its abolition in caſe judgment of 
conviction ſhall be given in he ordinary courſe 
of Iaw.—If ſuch corruption of the inheritable 
blood was thought neceſſary of old time, 
when the ſtruggles were not, whether there 
ſhould be any regular government or rational 
law; but who ſhould reign, whether a branch 
of this or that particular family, how much 
more ſhould ſuch penalty now be held out 

when 


1 
hen the effort of treaſon is to overturn the 
long tried ſyſtem of European wiſdom, and 
to ſubſtitute anarchy for order, and falfe phi- 
Oy for true — ? 


The faſhion of modern times has been to 
decry the ſyſtem of the feudal tenures, -to re- 
preſent it as a badge of ſlavery, but it is re- 
markable, that as far as it regards the doctrine 
of eſcheats, the father of the corruption of 
blood, we hear no great complaint of it from 
our anceſtors. Eſcheats are not enumerated 
in the liſt of grievances preſented by the Ba- 
rons of old and redreſſed by the great char 
ter, although fhey muſt have been princi- 


pally affected by it holdin 8 A of 
crown. 


The feudal law is holden by the better 
opinion to have been a law of liberty, and in- 
troduced into England by univerſal conſent, 
in the 15th year of William the firſt—but 
now—* the age of chivalry is gone.” 


The 
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The law of forfeiture for treaſon ſtands'oh 
_ a footing very different from that of corruption 
e blood, and great 1s their miſtake indeed, 
who imagine forfeiture to be a fruit of feudal 
tenure, or that any /awyer could haye con- 
founded it with the corruption of blood. 


It is true they have been ſometimes con- 
founded together, and becauſe one is of feu- 
dual parentage, the other is preſumed to be its 
twin brother, and to have deſcended from a 
common anceſtor ; but, if we examine their 
pedigree, we ſhall diſcover them to be of di if- 
ferent houſes, though uſually attendant on 
the FI chieftain. 


The law of forfeiture of the offender's lands 3 

and chattels for High Treaſon is of Saxon Do ] 
origin and founded on reaſon, it had exiſtence 
long before the Norman conqueſt and the con- 

ſequent introduction of the feudal tenure :— 
but, in the Saxon law no corruption of blood 
impeding the deſcent through the convicted 
* traitor, 


1 0 3 
traitor, no best after adgraent of felony 
can de traced. 


The nature of the feudal relation between 
Lord and Vaſſal was ſuch, that as the Vaſſal 


held the feud under the condition of fealty and 


good behaviour, if he refuſed to do fealty, 

| or did any thing againſt it, ſuch as commit- 
ting felony (which general name formerly 
compriſed treaſons) the Lord might again 
reſume his feud, and the inheritable quality 
of the Vaſſal's blood was corrupted and gone. 
Thus, were the law of forfeiture of feudal 
origin, the traitor's lands on his attainder 
would naturally have fallen in and reverted 
to the Lord of whom they were holden ; but 
we find that not to be the vaſe, for the Kin g 
whether he were or were not the Lord of 
whom the lands were meazately holden, al- 
ways became ſeized of the inheritance of the! 
Aipted perſon. 


: Another reaſon proving the penalties of 
forfeiture and corruption of blood to be found- 
nd i 5 Th 
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ed on diſtin principles, is, that though the 
crown may by pardoning the convict remit 
the forfeiture, nothing but parliamentary in- 
terference can fully do away the corruption f 
blood which was originally chiefly introduced 
for the private advantage of the feudal Lord: 
— for, it is a maxim of the common law that 
though the King may renounce his own 
rights, he cannot do away thoſe of a ſub« 
ject.— The conſequence then of a common 
law attainder is, that in caſe of a conviction 
of treaſon, the offender's lands would revert to 
the Lord of the fee, were it not that the law 
of forfeiture, founded on the crown's preroga- 
tive, giving a right more ancient than the feu- 
dal claim of the Lord, entitles the crown to 


the traitor's lands, and i is paramount the title 
of the Lord by ęſcbeat. 


The forfeiture, after it has operated on the 
lands which belonged to the traitor at he 
time of his offence committed, and judgment 
thereon, ceaſes to act, but there the feudal 
corruption of blood - begins, by eſcheating to 


— the 
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the Lord the convict's after acquired property, 
and by preventing his heirs from entitling 
themſelves through him. — On this diſtinction 
ſeveral ſtatutes creating ac treaſons have 
been framed attainting the traitor, but ex- 
preſsly providing againſt corruption of his 
blood; and the conſtruction of ſuch ſtatutes 
always has been—that notwithſtanding the 

traitor ſhould forfeit his lands and chattels, as 
if ſuch proviſion had not been made; evi- 
dently demonſtrating ſuch corruption of blood, 

| eh denominating the attainder, not to 
compoſe its eſſential part.— But I can find no 
inſtance of any ſtatute corrupting the offend- 
er's blood and faving the forfeiture. 


In confidering then, the propriety of that 
_ conſequence of attainder, namely, forfeiture, 
which I think founded on political juſtice, 
it appears not to be diſputed, that there is no 
hardſhip i in taking from an offender ſtanding 
unconnected and ahne, who breaks his part 


of the compact between the ſovereign of a 


ſtate and the people, that property he has ac- 
| quired 
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quired and kept under the guarantee of the 
ſtate; but it is ſaid, where is the equity of 
viſiting his crime on his children or relations 
not implicated with him ?—It cannot be 
denied, that the crime of treaſon againſt the 

ſtate is the greateſt any member of civil ſociety 
can commit, and that therefore its puniſh- 
_ ment ſhould be the greateſt. If there be any 
man now capable of vindicating the late /an- 
guinary conſpiracy between certain, of the 
ſubjects of this realm and thoſe ſucceſsful de- 
ſtroyers of mankind tiling themſelves the 
great nation, to him I do not addreſs myſelf. ; 


Too many guards could not have been 
placed againſt the crime of treaſon; and as 
many men of deſperate'and daring diſpoſitions 
who, whilſt under the influence of violent 
paſſions, are careleſs of their perſonal ſafety, 
have notwithſtanding a tenderneſs for their 
wives, offspring, or near relations; it was ori- 

ginally and truly thought that ſuch tender- 
neſs might deter them from traitorous enter- 
prizes, and therefore the puniſhment of 


treaſon 


( 14 ) 
treaſon was made to extend beyond the crimi- 
nal . 9 


The Engliſh law of forfeiture, ſays a cele- 
| brated writer,“ was originally ſuited to the 
genius of a gallant and brave people, who, 
regardleſs of their own lives, were only to 
be reſtrained from diſturbing the ſtate by the 

pledges they left bebind them: It was there- 
fore the height of political wiſdom in the 
early law to lay hold of the natural feelings, 
and the partialities of mankind for their off- 
ſpring and their wives, no matter whether 
ſuch partialities aroſe from inſtin&, vanity, 
or morality. 


It may be faid that the number of thoſe 
whoſe family tenderneſſes would induce them 
to reflection, before they embarked in the 
treaſon, can be but ſmall, for that feu men 
weigh future conſiderations in a juſt balance; 
but even admitting that to be the fact, ſtill 
1 1% if 


* Conſiderations on the Law of | Forfeiture. 


f op 


if a few can be deterred form the commiſſion 


of ſuch crimes it is ſome reaſon againſt the 1 


abolition of the forfeiture. Thoſe few moſt 
probably would be men of property, and 
of ſome repute in the world from their ſocial 
habits, and from their domeſtic attachments 
capable of influencing their family and re- 

lations: Such men as thoſe, are neceſſary in- 
ſtruments in the hands of traitors to give a 
colour to the infancy of their cauſe; and 
it is a greater matter gained to prevent 
ſuch from facing the garment of rebellion. 
Such men alſo, if unwarily drawn in, and 
afterwards from diſcovery of their crimes 
in the power of the government, are more 
eaſily induced than others, by conſiderations 
of their domeſtic pledges, to unravel the con- 
ſpiracy in which they engaged; and of this 
we need not look to hiftory for examples. 


Thus, even were a few only to be deterred | 
(which I by no means admit likely to be the 
caſe,) was any thing more fair and natural 
than for legiſlators to try whether natural 

feeling 


„ 
feeling and partiality, from affection or paſſion, 
would have more power than cool reaſon which 
ſhould dictate contented ſubmiſſion to the 
laws, or than convenience which prompt to 
preſervation of property by not hazarding 
the ruin of e/fabl:/hed order? 


Can that feeling be called light in its ope- 15 
ration which has ſo frequently induced ſurcrde 
before judgment of conviction pronounced, 
in order by avoiding attainder to preſerve 
the criminal's property for his children ? 
From what other motive have ſo many, in- 
dicted for felony, obſtinately ſtood mute, re- 

fuſing to plead to the indictment The 
ſtory of Licinius Macer, taken from Valerius 


| Maximus, and which has been noticed by ſe- 


veral writers on the penal law, is not im- 
proper to be here inſerted. The hiſtorian 
informs us, that finding, at the concluſion of 
his trial, judgment was about to be pro- 
nounced againſt him (though not extending 
to death) he ſtopped his breath with his 

handkerchief 


6 
6 and expired and that he: thus 
ſaved his eſtate to his ſon. ent d high 


4 dt han been 1 Gar aging 
feiture of the offender's property is unjult to 
his offspring, who, it is ſuppoſed, have a 
natural claim to inherit—but, it will ſcarcely 
be at this day contended that the right of re- 
taining: property, much leſs of tranſmitting 
it to others, particularly after the death of 
the acquirer, is a natural right; and if it be 
not, honours, titles, and privileges, above other 
men, cannot certainly boaſt of Nature as 
their grandame. It is not my intention or 
inclination to go into a metaphyſical en- 
quiry, into the origin of the rights of pro- 
perty—but, it may not be improper to ob- 
ſerve, that, if the right of ſucceſſion to pro- 
perty were a natural one, property. would be 
unalienable by its poſſeſſor, that all his. off 
ſpring, nay, even all his relations, if he died 
without iſſue, might claim an equal diviſion 

of it; that the claims of legitimate and alle 
gitimate children would be Parallel, as alſo 


1 thoſe 
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thoſe pf the elder and younger children, nor 
ſhould the males be preferred to the females 
in the ſucceſſion of lands; and that the laws 
of the kingdoms of the earth would not dif- 
fer fo widely in their rules concerning it, as 
we find they do. The laws of property in 
different ſtates undergo various modifications, 
and manifeſt their human origin; and we find 
that almoſt all nations, particularly thoſe 
moſt priding themſelves in the preſervation 
of man's natural rights, have encouraged 
© Alienation of property; and by the Engliſh 
law a man ſeized of lands of inheritance, or 

poſſeſſed of them for a term, may alien them 
under certain forms. The retaining and 
tranſmiſſion of property then, is clearly the 
creature of civil fociety ; and if that be con- 
ceded it ſeems abſurd to ſay, that the 
rights of property, originating from the in- 
dulgence of civil ſociety, may not be confer- 
red on ſuch terms as ſhall bind the poſſeſſor to 
the civil duty he owes to the ſtate conferring 
It, and for the breach of that duty be liable to 
forfeiture, Li ife and liberty are the gifts of 


* nature, 


K 
nature, and children ſhould never be deprived 
of them for the offence of their parent, but 
the laws of property, are of civil inſtitution, 
and not inſtituted merely for the childrens 
benefit, elſe, as I ſaid, that property would 
be unalienable except during the poſſeflor's 
life.—If the offender's property has not been 
ſettled on his children, they can have no rights 
but from their father, in caſe he holds the 
property ill he dies, and therefore no injury 
can be ſaid to be done to them, if he be 
deprived of it for his mal- practices, no more 
than if he had - conveyed it .away—and What 
is forfeiture but ane made of akenatzon? ...:. 
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There is no puniſhment an offender can 
ſuſtain which does not in ſome degree go be- 
yond himſelf to ſome friend, relation, ar con- 
nexion; and if that were an objection, ſcarcely 
any puniſhment could be rationally inflicted. 
Even a pecuniary. ine would by leſſening the 
 offender's means of ſubſiſtence diſtreſs his fa- 
mily :—Impriſonment often deprives a crimi- 

nal of the means of ſupporting his wife and 
-D 2 children, 


1 

children; and laſtly his death, a matter of 
ſmaller moment with the modern theoriſts, 
carries with it conſequences to his widow 
and his offspring, which it would be mockery 
to compare with the loſs of his property. 


The execution of a criminal is of eting 
example, but the forfeiture of lands leaves a 
| permanent impreſſion, and therefore has been 
enacted by almoſt every nation under heaven, 
and the crime of the father has been viſited 
on the children ; ; it has remained for the 
French republic alone, that boaſted preſerver 


of the rights of man, to viſit _ of the chit- 
_ on 2 the ph 


It has been obſerved, by ſome writers, 
that ſuch forfeiture ſeems to perpetuate a 
deadly feud againſt the ſtate: That the de- 
ſcendants of a traitor, finding themſelves de- 
prived of the-property of their anceſtor with- 
out any guilt of their own, naturally con- 
tract an antipathy againſt the government 
which has in their opinion treated them with 


ſo 


6 
fo much cruelty, and that we can never per- p 
ſuade the innocent ſon that the good of ſo- 
ciety requires him to ſuffer for the crimes 
of a guilty father, 


This argüment aſſumes too much if it 
means to ſay that the ſon of a guilty father, 
though not perhaps actually committed to the 
treaſon, is in general fee from the dangerous 
principles of his fire—on the contrary if any 
profumption is to be made, it ſhould rather be 
this, that the father's converſation and com- 
pany might have had an improper effect on 
his children can we more eaſily perſuade a 
ſon that the welfare of ſociety required him 
to be made an orphan, or that his father was 

guilty of crimes deſerving death, than that 
he himſelf deſerved to loſe his property ? and 
muſt he not feel himſelf as deeply injured by 
the government, and inclined to revenge the 
death of his parent? but is he ſo capable of 
taking that revenge if he be deprived of pro- 
perty which his father's imprudence has for- 
feited ?—Or is he ſo likely to commence the 


execution 
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execution of his revenge, when he has ſtill a 


hope left, that his loyalty and good conduct may 


induce the re/titution of all, or at leaſt part 


of the forfeiture ?—A child will, if he has 
any reflection, feel, in my opinion, more reſ- 
pect for the memory of a father who has only 


been his own enemy, and ſuffered alone, than 
of a father who regardleſs of his family has 


involved his wife and offspring in -the conſe- 


quences of his crime; and ſuch feeling will 


poſſibly reſtrain the fon (if he has children of 


his own) from following an example which 


has proved ſo fatal to himſelf, 


It is faid, that the rigorous puniſhment of 
treaſon has not anſwered the end of its inſti- 


tution, for where have been ſo many treaſons | 


committed as in the Britiſh Ifles ; and that 


ſach rigour rather tends to produce the crime. 


l am far from being the advocate of ſevere 


puniſhment, but ſurely we muſt look to ſome 


other cauſe for the growth of our domeſtic 
treaſons. For in China, where the puniſh- 
3 H ment 
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ment of the traitor is ſhocking® to humanity, 
treaſons do not abound. | 


To the arguments already uſed in favour 
of forfeiture may be added, that thereby it is 
made the intereſt of a man's family and rela- 
tions to watch over him, and endeavour to 
deter him from entering into treaſonous con- 
ſpiracies, into which he cannot well enter 
without exciting their ſu ſpicions. 


It has been uſed as an argument againſt 
forfeiture of lands, that as it relates Sack to 
the time of the treafon committed, and avoids 
all intermediate alienations of the offender's 
property between the treaſon and attainder, 
it often falls heavy on innocent purchaſers.— 
I admit that the forfeiture relates to the time 

: of 


In conſequence of the fentence for treaſon by the Chineſe 
hw, the executioner having firſt tied the traitor to a ſtake, tears 
the ſkin of his forchead and head, and lets it hang over his eyes, 
to prevent, as ſome imagine, his ſeeing how dreadfully the reſt of 
his body is to be mangled ; the executioner next flaſhes the other - 
parts with a kind of cutlaſs, till he has cut almoſt all his fleſh 
in pieces, and then abandons him to the RY of the gazing 

populace. | 
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of the treaſon committed as laid in the indict- 
ment.—But, there muſt be /ome point of 
time at which the forfeiture begins, and 
what ſo proper as that of the treaſon com- 
mitted? If the time of either. indictment, 
judgment, or conviction were made the 
point, a traitgr by conveyance after diſco- 
very of his 8 when arreſted, during trial, 
or after conviction, might defeat the law's 
proviſion—a fimilar relation back is provided 
by the bankrupt law, which in ſeveral in- 
ſtances avoids conveyances by the bankrupt, 
from the time of an act of bankruptcy com- 
mitted by him : And the ſalutary effect of 
ſuch proviſions in theſe ſeveral caſes muſt 
naturally be, to make the perſon taking the 
conveyance look narrowly into the /oyalfy and 
manner of life of the grantor in the one caſe, 
and into the credit and dealing of the trader 
in the other. —This however is to be re- 
marked, as in favour of him who has pur- 
chaſed from a traitor after the crime. com- 
mitted, that the meſne profits of the lands, 
like the traitor's Perſonal goods, are poly for- 
feited 
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feited ben the time of the judgment pro- 


nounced againſt him. 5 


1 have not undertaken herein to enter af 
large into a detailed vindication of the law of 
forfeiture for treaſon, but have merely ſet 
forth ſuch reaſons as appear to me moſt co- 
gent -and convincing, and have endeavoured 
to anſwer ſuch arguments only. againſt its 
propriety, as ſeem to me moſt worthy of no- 
tice :—and, as I have endeavoured to place 
its defence principally on the grounds of ter- 
ror and example, I have not thought it neceſ- 
ſary to enlarge on the advantages ariſing from 
_ confiſcation to the ſtate itſelf, or to loyal per- 
ſons, whoſe properties having ſuffered by the 
treaſon, might from ſuch forfeiture be retri- 
buted for the inj uries they had ſuſtained. 
As to the act of the Engliſh parliament, 
7th Anne, c. 21. providing that, after the 
deceaſe of the then pretender to the crown, 
no attainder for treaſon ſhould diſinherit the 
heir of the traitor, nor forfeit more than the 
E traitor's 
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traitor's life intereſt, the hiſtory of it is ſuffi- 
ciently known.—It was enacted, ſhortly 
after the union, to adjuſt a point left then un- 
determined, and to ſatisfy the Scottiſb nation, 
which ſtruggled greatly to preſerve its talzies 
from Engliſh attainder, and paſſed much 
againft the inclination of the houſe of Lords, 
ſome of whoſe members then beſt underſtood 
the nature of the Britiſh conſtitution ; and 
ſo ſenſible was the Engliſh legiſlature of the 
impropriety they had formerly committed in 
paſſing that act, that in a few years after- 
wards, by 17 Geo. 2d. c. 39, it was enacted, 

(though a kind of fraud on the Scotch) that 
fach exemption from forfeiture ſhould be 
poſtponed till after the deaths of the /ons of 
the late Pretender; and it is not difficult 
to foreſee that ſuch event will not be ſuffer- 
ed to terminate the law of forfeiture. —IFf it 
ſhall be fo ſuffered, the conſequence muſt be 
that the inferior crime of felony is entitled to 
freedom from attainder.—But, it is ſome ſa- 
tisfaction for this nation to reflect, that the 
queſtion of the propriety of forfeiture for 

treaſca 
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"INE is till open to the 1ri/b * 
and that it is not, like that of the ſiſter king- 
dom, imprudently committed to aboliſh ſaluta- 


ry reſtraints on the crime of treaſon, which, 9 ; 


if once withdrawn, cannot be fo eaſily re- 3 
eſtabliſhed. | 


1 ſhall now conclude this part of my obſer- 
vations on the utility of attainder for treaſon, 
ſo far as it works a forfeiture, with the opi- 
nion of one of the ableſt writers on the ſub- 
ject of the a al law, that forfeiture i is 
* one of our beſt conſtitutional ſafeguards 
% when applied with diſcretion to the pre- 
«« ſervation of moral conduct, and uſed with- 
« out. violence to the correction of guilt, 
«© and that therefore this branch of the penal 
«« {yſtem ſhould not be ſuffered to fall from 
tc the body of the Engliſh law, without ſe- 
“ rious conſideration.”'* 


I now recur to the ſecond conſideration, 
to which the public attention ſhould be 
1 | : drawn, 

1 Principles of Penal "Js ; 


| | b 
4 


go ten * — 2 
— — — 


— — 5 3 r. 2 * 1 bs. 
oe —— —„»„— — — — - — 
DO ¶ w . — ** * — a9 9, oP; 
o 
- 


drawn, as more immediately applicable 
to the preſent parliamentary proceedings, 
namely, whether the Legiſlature can with 


juſtice attaint perſons who have died unat- 


tainted. 


It has been obſerved in part, that attain- 
ders by Parliament, and thoſe by common 


| courſe of law, are equally the conſequence of 
Judgments, with this difference, that one is 


the ordinary judgment of the ꝝſual tribunal, 
the other, the extraordinary judgment of the 


* whole Legiſlature acting in a judicial capacity. 


A bill of attainder may be not improperly 


ſtiled a parliamentary judgment, particularly 


where, as in the preſent caſe, it proceeds not 
to enact a new treaſon, not to inflict @ new 
ſpecies of puniſhment, but merely to try the 
offender by an extraordinary inſtead o the 
ordinary tribunal. 


There is no doubt that the Legiſlature 
has the e of paſſing ſuch bills in every 


in ſtance; 4 
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| Inſtance ; without ſuch a power any govern« 
ment would be imperfect, and want ſufficient 
force to preſerve itſelf on ex traordinary o- 
caſions; but ſtill, that power is entruſted to 
the Legiſlature by the people to be exerted 
with reaſon and juſtice, The uſual laws and 
mode of trial, are to be employed in ordinary 
times, and for ordinary offenders, but there 
are ſeaſons when the Legiſlature is called on 
to break through a particular rule of law, or 
to go beyond it, When Cethegus had raiſed 
a rebel army about to lay Rome in aſhes, it 


was long debated in the Senate, whether the - 
Porcian law, forbidding the execution of a 


Roman citizen ſhould be infringed—it was 
ſo—the ſtate was ſaved—and Cethegus and 
the other aſſociates of Catiline were ſpeedily 
cuted, 0 


The common objection to bills of attain- 
der in general is, that they are judgments 
ex poſt facto, whereby a man is puniſhed for 
actions which he had every reaſon to think 
himſelf /z fa ye in committing, they not being 

within 
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within the preſcribed extent of the ſpecific 
laws. That objection may poflibly hold in 
caſes of actions committed which are not 
evil in tbemſelves, but would only become ſo 
by human prohibition ; but can never hold in 
its full extent with regard to actions, which 
the natural reaſon and inherent feeling of 
man in fociery would teach him he ought 
not to commit. A caſe has been put by a 
writer * on a branch of this ſubject. . It is 
© not treaſon within the twenty-fifth of 
« Edward the third, to ſet fire to one of the 
» King's ſhips, yet could any one think it 
* unjuſt that Parliament ſhould attaint a 
* man of treaſon, who ſhould have wilfully 
*« ſet fire to the whole Royal Navy? I 
alſo may be permitted to put this caſe. —Sup- 
poſe, that before the breaking out of the 
now expiring rebellion, and the conſequent ; 
powers veſted in the military officers, and par- 


ticularly before the late ſtatute againſt con- 


ſpiracies to murder, the printer, author, or 


publiſher, 
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publiſter, of that inhuman placard the Union 
Star had been apprehended and found guilty ; 

he could, in caſe his directions of murder 
had not heen executed, have been only pu- 
niſhed as for an aggravated iſdemeanour by 
the exiſting law, and yet not many, even of 
thoſe who appeared in open rebellion, could 
condemn parliamentary attainder inflicting ca- f 
pital puniſhment on ſuch a monſter. 


In ſuch caſes, did not the power of an- 
nexing an adequate puniſhment to a new and 
extraordinary and aggravated public offe nce re- - 
fide ſomewhere (and where could it juſtly ex- - 

Ut but in the legiſlature ?) the nefarious-i in- 
ventor of an unforeſeen crime might, to be 
lure, have the horrid reputation of having oc- 

caſioned a neu law againſt future imitators of 

his villainy, but he himſelf would go unpu- — =o 

niſhed. The extraordinary interpoſition of 

the legiſlature on ſuch occaſions is neceſſary : 

were it for no other reaſon than this, that it 

would diſcourage perſons ingenious in their 


mode of —— the eſtabliſhed laws from 
endeavouring 


parliamentary interference. 
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endeavouring to put in Practice their n 
devices. 


But, it is unneceſſary for me to purſue fur- 
ther this method of reaſoning, or to endea- 


vour to ſhew the occaſional utility and juſtice 


of ſuch ex poſt facto la ws.—I am not driven to 
contend for the doctrine I have laid down, in 


any thing like its full extent, in my obſer- 


vation on the preſent bill, it enacting not an 


ex poſt fatto law, but merely inflicting a po/t- 


Bumous puniſhment for a crime already ex- 


preſly forbidden, and which, by the exiſting 


laws, is the unerring conſequence of that 


crime 1 there be nothing to impede the 


ordinary courſe of the law, or render the uſe 
of it dangerous to the ſtate in any particular 
inſtance, and the accuſed perſon be forthcom- 


ing to anſwer his charge; then the legiſlature 
ſhould not in my opinion interfere, but leave 


him to be proceeded againſt in the uſual 


courſe—but, as has been obſerved, there may 


exiſt caſes ** enſe recidenda” calling aloud for 
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Every caſe, in which ſuch legiſlative inter- 
polition may be juſt, reſts on its 0707 peculiar 
circumſtances ; and it is ſcarcely poffible to 
lay down general rules for particular and ex- 
: traordinary interference :—However, there 
are #400 ſpecies of bills of attainder which, as 
being -in a great meaſure grounded on or cor- 
roborative of or ancillary to the common law, 


may in ſome de * be reducible to diſtinct 
claſſes. 


Parliamentary attainder, for inſtance, ſeems 
clearly proper, firſt, in caſe the accuſed perſon 
be charged with having entered into a #rea- 
 fſonable conſpiracy wide-ſpread or atrocious, or 
into open rebellion, and fly from juſtice or con- 
ceal himſelf ſo as not to be brought forward to 
anſwer the charges againſt him, and do not 
ſurrender by the day appointed by the act for 
his coming in to abide his trial ; ſecondly, in 
caſe a perſon ſo charged has died before or 
during trial by the common law, or after con- 
viction and before judgment, whereby he 
would have eſcaped the attainder of the com- 
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mon law, rendering | him an endif its ter . 
times. 1 "IM 


Of the fri claſs, was the act 12 Eliz. M 
Ireland: c. f. attaining the Earl of ClanenFry, 5 
and others if they did not ſurrender by a day 
certain—as alſo the 8th Will. 3d in England 
in like manner conditionally attainting the con- 
Nhirators in the afa ffnation plot—and other 
like ſtatutes too numerous to mention here 
particularly thoſe fo lately paſſed in England, 


as the 19 Geo: 2. 0. 26. in conſequence * 
te Semeh rebellisrs, 2 


N | vo aids . 

That ſpecies of bills of Aindes, Being 5 
ey a ſummary mode of enforcing the ap- 
pearance of the accuſed perſons in order 9 
their common law trial, and merely: doin 8 
What proceſs of outlawry, though by a mode 
four and more eafily evaded by legal fubtil- 
ties could otherwiſe have done, and being 
like outlawry avoidable by the appearance*ef 
the party, and not immediately affectiſig 8 the 
een, the party, has been ſo very frequently 

18 * uſed, 
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55 uſed; that even that conſtitutional lawyer 
Tord C. J. Hale (ſeems hardly fo notice it as 
out of the ordinary mode of eh 


— 2 


11 now come to the bend claſs 0 bills, as 
applying directly to that now depending in 
parliament, —namely, thoſe : attainting a 
party after his death who has died unattaints 
ed and under this head muſt be comprized 
all caſes of death, before or during trial, or 
after conviction, and before judgment in the 
ordinary courſe, whether the offender ſhall 
have died in his treaſon or rebellion, been 
Main in the field reſiſting the King's troops, 
or been executed in rebellion by the ſentence 
of what is improperly called a court martial. 


It may be ſeen, that, in all theſe caſes, the 
common law could not operate on the traitor, 
by inflicting on him the terrible puniſhment 
of treaſon, either by execution on his body, 
corruption of his blood, or, even by forfeiture 
of his lands and goods, except in one or two 
inſtances hereafter mentioned. 

F 2 It 
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It does not ſeem to have been the opinion 
of any lawyer, or the practice of the common 
law, at any period of its hiſtory, that judg- 
ment of attainder, ſo as to corrupt his inhe- 
ritable blood, could have ever paſſed againſt 
aà traitor after his death.—But, it appears, 
that by the moſt ancient practice and allow- 
ance of the common law, a man might in- 
cur a forfeiture, ſometimes of his lands, and 
ſometimes of his goods, after his death, al- 
| though he had not been attainted in his life- 
time. For in antient time, as my Lord 
C. J. Halt has obſerved, if a man had 
been lain, in open war againſt the King in 
rebellion, or died adbering to the Ki ng's ene- 
mies, the King did take a forfeiture of the of- 
fender's lands, ſometimes by preſentment in 
eyre, ſometimes by preſentment in the King 6 
Bench, and ſometimes by inqui/ition by the ef- 
cheator, an officer, whoſe place was formerly 
of great truſt and employment, in the King's 
revenue, but now is only remarkable (at leaſt 
in this kingdom) for being the reſting place 
of members of the Houſe of Commons, from. 
the 


1: 
the labours impoſed on them by their conſti- 
tuents. | 


But the practice of ſuch inquiſitions by 
eſcheators in England, having become partly 
out of uſe in the reign of Edw. 3d, we find 
that in the 34th year of his reign, the 
commons complained, that, ** ſome of the 
* eſcheators, by colour of their office, had 
„then lately ſeized lands as forfeited for 
te treaſon ſurmiſed in dead perſons, who never 
« were attainted in their lives and according- 
ly by the ſtat. 34 Edw. 3.c. 12. ſuch practice 
of the eſcheators was done away; but the 
King did by that ſtatute, at the ſame time 
declare, that, becauſe the King and his 
« progenitros had been ſeized of the forfet= 
« tures of wars of all times, he would not 
* exclude himſelf} of ſuch right, whereof he 
found his crown ſeized, but would conti- 
„ nue his right of ſuch forfeitures fallen in ; 
his time, and in the time of his father, as 
had been uſed; and that ſtatute did enact, 
10 that in all caſes of forfeiture for treaſon 
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<6 of dead perſons not attainted in their lives,” 
their Wr nor land tenants, Mould not be 
cc impeached or challen ged for any forfeiture, . 
except the forfeitures in old time jud ged af- 
Ne the death of the perſons. by preſentment 


«6 in eyre, or in the King's-Bench, as of fe- 
0 


* 


lons of themſelves and others. 
| Fre rom that age. it is to be collected, 
Mut, ndin g its ra deen 9 ler 
tled , 5 of old time, to the Fe of Wars, | 
that is, to the lands and goods of perſons 
Alain in open rebellion, provided preſentment 
were made in the King - Bench thereof: 
But ſuch preſentment muſt have been by the 
Chief Tuftice of the King's Bench (who is the 
ſupreme. coroner) in perſon,* on view of the' 
body, of him killed in rebellion „ made of 
record, and returned into the court of King's 
„Bench, as was reſolved after the making of 
2 „ 0 


ot ach Rep: 57. (b) Caſe of the Warden and Commonalty of : 


Sadlers. 


CF 
that ſtatute; and for want” of ſuch inqueſt | 
held on the body of the celebrated Fack Cade 


who was ſlain in open rebellion, it was found 

neceflary to attaint him after bis death in Par- 
liament, by the 29th of Hen. 650EFA Eng. 

which tht te aſſigns the trite reaſon of ſuch 
bills of attanider; namely, * that though Cade 
te was dead, yet by the law of the land he was 
“not puniſhed, and that the King, confider- 
45 ing the premiſes, to put fuch traitor's in 
* fear in time coming and for the ſaving him 
ve ſelf and his realm, did, with the advies | 
* of his Parliament, attaint him.” FOG 


That ſpecies of forfeiture after view and 
inqueſt on the bodies of traitors ſlain i in battle, 5 
becoming inconvenient, and in moſt caſes 
nearly impoffible to be Holden, parliamentary 
artainder was uſed to ſupply the place of it; 
and accordingly, numbers of perſons fair in 
rebellion have been attainted by bill after their 
deùthr, who were not previouſly puniſhed by 
the” e 577 the land, as has been my in the 
48 ves, Hiya 50, 44% 8 
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caſe of ack Cade, and ill: be ſhewn here- 
after. 


Another ſpecies of forfeiture after the death 
of the offender, though of his goods and 
chattels only, was practiſed by the antient 
law, and (according to L. C. J. Hale) con- 
tinues at this day. If a traitor or felon reſcue 
himſelf, or will not ſubmit to be arreſted, and 
on refiftance is ſlain, upon preſentment thereof 
he ſhall forfeit bis goods and chattels.. And 
this applies, it may be ſeen, to the caſe of 
one of the perſons now about to be attaint= 
ed in Parliament, (ſuppoſing him to | have 
committed treaſon) with this exaggeratmg | 
circumſtance, that, in the preſent inſtance, 
the officer of juſtice making the arreſt was 
alſo killed * the perſon * with the 


| treaſon. 


Thus, it appears, that, even at the com- 
mon law, forfeiture after the traitor's death, 
was created on three manner of preſentments 
in caſe he died in open war againſt the King, 

or 


(4) 

or in adhering to his enemies, or was lain in 
refifting the arreſt of juflice ; and to theſe caſes 
may be added, the forfeiture” of a traitor's or 
felon's goods, where it was found after his 
death, that he fled from juſtice, and was Kil- 
led in the flight, as alſo the forfeiture by a 
felo de ſe one great reaſon (beſides its incon- 
venience) why forfeiture, on the record of 
flain in open rebellion , came to be in general 
diſuſed was, that it was poſſible a man might 
be there againſt bis will ; but that can be no 
reaſon againſt parliamentary forfeiture for ſuch 
_ cauſe, if it appear in proof that the rebel act- 
ed with his own conſent. 


Bills of attainder then, in the ſeveral caſes 
where a traitor has died or been ſlain in open 
rebellion, under which is meant not only thoſe 
who died in the feld, but thoſe put to death 
by the commander of the King's forces, ſeem 
but to follow the common law, and to be 
corroborative of, and ancillary to it, in for- 
feiting the lands of the traitor; and, in the 
caſe of a traitor killed in re//ting the proceſs 

Tg of 
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of the law, which induces confiſcation of 
goods and chattels, ſeem to go but a little 


way beyond the ordinary rule, in forfeiting his 
real eſtate. 


I do not by any means intend to ſay, whe- 
ther the objects of the preſent bill have been 
guilty of treaſon or not, it being a matter 
now in the conſideration of Parliament ; but, 
ſuppoſing ſuch guilt, the Commons ſeem not 
to have done amiſs in approving the principle 

of the bill. 


T know it is common for writers, ſuch as 
ſeem to conſider every reſtraint and puniſh= 
ment of treaſon, as ſo many injuries done to 
themſelves, to cry out againſt ſuch bills of 
attainder, as attacks on the conſtitution, and 
as affording bad precedents ; but extraordi- 
nary precedents can never well be applied to 


ordinary caſes; and, if attention be paid to 


the principle of ſuch bills as the preſent, it 
will be found that the Legiſlature in their 


enaction does not ſo much paſs new laws as 
* 


: Li. 
act jadicially againſt the offender, hearing evi - 
dence for and againſt him, applying it to the 

 eftabliſhed law of treaſon, and awarding there- 
on eftabhſhed puniſhment ; and that the only 
innovation is, that Parliament in ſome caſes 
acts inſtead of an inqueſt or preſentment, and 
in others merely takes up what the common 
law had or muſt have begun and would have 


"I but for the premature death of the 
offender. 


The ena objection to an ex poſt facto law 
is, as has been obſerved, that it puniſhes for 
actions which the doer of them did not know * 
from the ex Ning laws to be criminal, or to 7 
merit a particular puniſhment: but dork the 
preſent bill proceed againſt ſuch perſons (pre- 
ſuming them to have acted as they are ſup- 
poſed to have done ?) did not they, and does 
not every man in the community know, that 
to lead, or voluntarily accompany, or take 
meaſures to raiſe a rebel army for the pur- 
poſes of overturning the Government, is 
G 2 treaſon, 
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treaſon, and that its puniſhment is death and 
2ttoinder ? 


It may be ſaid, that by the death of the 
offender before judgment he is, as it were, 
withdrawn from the cognizance of human 
tribunals, and that therefore it is unjuſt in 
the Legiſlature to follow him to his grave; 
that his property has veſted by his death in 
His real or perſonal repreſentatives which it 
is unjuſt to deveſt from their poſſeſſion who 
are innocent of his crimes. 


But, if example be one of the principal 
ends of puniſhment (as ſeems to be acknow- 
ledged) and puniſhment the conſequence of 
crimes, ſurely ſuch a traitor ſhould not, in 
Juſtice to others or the ſtate, be ſuffered to 
fteal filently out of the world without being 
made a dreadful example. In order to that 
example, he muſt have ſolemn judgment given 


againſt him, and ſhould that judgment be 


leſs heavy than would be pronounced were he 
living to hear it? The law is not ſatisfied, 


IN 
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in caſes of treaſon, by the award of execu= 
tion againſt his body, there remains behind a 
judgment of poſthumous puniſhment which 
the court of common law in ſuch caſes al- 
ways awards ;—it has been 'ſhewn that, ex- 
cept in few inſtances, the common lam cannot 
reach the traitor if he die before judgment 
although then the law ſhould loſe hold of the 
offender, although by his death he is not 
puniſhed, as if judgment had been given in 
his life time, the Legiſlature notwithſtand- 
ing, in a common caſe, ſhould never inter- 
fere, but only where the treaſon has been 
daring or enormous, and participated with 
many conſpirators ; then ſhould it proceed, 
if ſatisfied of his guilt, to pronounce the re- 
maining judgment of the common law, and 
make his example as notorious and diffuſive as 
his treaſons. 5 


As to the injuſtice of devefling ſuppoſed 
rights of innocent perſons ; that has, in part, 
been anſwered by the arguments in favour of 
the extenſion of the forfeiture beyond the cri- 


minal 


we 
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minal himſelf ; but the technical part of the 
objection is worthy of notice. It is idle to 
ſuppoſe that ſo great a national queſtion is to 


be looked at in a point of view merely tech- 


nical, and not placed on the broad bafis of 
public policy, which in numberleſs inſtances 


authorizes the deſtruction even of a veſted 


right either for the preſent ſafety of the ſtate 


or for future example. Taking it even in a 


technical view—it has been obſerved, that 


the tranſiniſion and veſting of property 


have ariſen by /uferance of civil ſociety, and 


been governed by its rules, in contradiſ- 
tinction to any natural right, and there- 
fore the heirs or kin of ſuch perſons 


can claim merely under the rules and al- 
lowance of the /aws of this country. In 


theſe laws the caſes are numerous indeed, 


where property veſting after death, has 


been deveſted by matter ſubſequent; and we 
have already inſtances before us, where both 
lands and chattels have been deveſted out of 


the repreſentatives, for the crimes of the per- 


ſon they repreſent, by matter of record Found 
or preſented ſubſequent to ſuch veſting. This 
| . 


0 
is no ſmall impeachment of the /acredneſs of 
veſted rights. The repreſentatives of the cri- 
minal take the property cum onere ſubject to his 
debts and defaults, and why not alſo ſubject to 
the conſequences of his crimes? a man having 
committed treaſon, and afterwards before 
judgment alienating his real eſtate in like 


manner, alienates it cum onere, liable to be 
extended for his judgment debts, and ſold for 
his incumbrances, and alſo liable to forfeiture 
for his precedent treaſon, though j udgment be 
given againſt him after the conveyance, and 
the eſtates vęeſfing in the aliene. can then 
the heir have a greater equity than a purtha- 
wo for valuable confideration without previous 
notice of the treaſon ? Were it once eſtabliſh- 
ed that the criminal's death ſhould in every 
caſe diſable even the legiſlature from with 
Juſtice inflicting the remaining common law 
puniſhment, great would be the encourage- 
ment held out to ſelf murder. I have given 
already a Roman example of ſuicide to ſave a 
forfeiture, Fackſon is a recent inſtance nearer 
home—a felo de ſe forfeits as has been ſaid, his 
goods 
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goods and chattels ; and ſhall the merit of vo- 
luntarily incurring by an additional crime that 
forfetture, which his treaſon zz/elf would have 
induced, prevent that confiſcation of his real 


eſtate, which the law intended as a * 
nent for his nun guilt ? 


Having thus, I hope, anſwered the moſt 
material objections to bills of attainder in ge- 
neral, and ſhewn their propriety in many in- 
ſtances, particularly where they are merely 
grounded on, and ſupplementary to the com- 
mon law, as in the preſent caſe—] ſhall, be- 
fore I proceed to mention more particularly 
the caſes of the three gentlemen before men- 
tioned, lay before the public ſeveral precedents 
of bills of attainder exa#/y of the ſecond 
ſpecies I have treated of, being precedents 

of attainders after death of the traitor, who, 

though in ſome inſtances ſlain in rebellion 
either in actual battle, or after by the con- 
quering general, yet was not (as the ſtatute at- 
tainting Cade expreſſes it) puniſhed by the law 
- of the land. That attainder of Cade was ex- 
preſaly 
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preſsly within the ſpecies of parliamentary 
attainder I have endeavoured to ſupport. 


The carlieſi mode of attainting in Parlia- 
ment was not by Sill, but, on mdittment 
found and returned into Parliament, judg- 
ment of attainder was pronounced; but 
bills became in time the uſual form, and 
to them, when introduced, was the party 
to make his defence, as was practiſed in the 
well known caſe of Sir John Fenwick, 8th 
Wm. 3. 


I paſs over the attainders of Richard the 
third, * and his adherents after their deaths 
in the firſt Parliament of Henry the ſeventh, 
they not being to be conſidered as rebels or 
traitors, as allo the alternate attainders of the 
York and Lancaſtrian adherents ; for I have 
not found myſelf authorized to make uſe of 
the tranſactions of thoſe ungquiet times as pre- 
cedents, when the government was continu- 
ally chan ging, when Parliaments thought 

8 1 more 

* Lord Bacon's Hiſt, Hen. 7th, p. 7. folio, 
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more of battle than debate, and when, if one 


chanced to be ſummoned, it was wholly 
compoſed of the adherents of one party, and 
fummoned chiefly to attaint thoſe of the 


other. C 


Of this nature was the Parliament of Co- 
ventry, in 1460, wherein many attainders 


- "paſſed, but all its acts were afterwards re- 
verſed by 39 Hen. 6th c. 1. Eng. as hav- 
ing been irregularly conſtituted, and ſeeking 


only forfeitures and blood. 


T alſo omit taking notice of the precedents 


in the reigns of Richard the ſecond, and Henry 


the eighth, in England, and of James the ſe- 
cond in Ireland, none of thoſe reigns ſhew- 


ing any great regard for even the formalities 


| of law. 


I cannot find any direct parliamentary at- 
tainders in the Engliſh Parliament during the 
reign of Elizabeth, but there are ſeveral 

| precedents of acts in confirmation of the at- 


tainders 


. 

tainders of divers perſons, ſuch: as 13 Eliz: 
confirming the attainders of the Earl of 
Weſtmoreland and others for open rebellion 
in the North, and the 20 Eliz. re-attaint= 
ing the Lord Paget and others, who had been 
outlawed for treaſon, and thereby deveſting 
the right of the repreſentatives of ſuch per- 
ſons to reverſe ſuch outlawries for error at 
common law. But in the third year of James 
the firſt in England, a ſtatute was made, 
e. 2. attainting Robert Cateſby, Ind three 
others, concerned in the gun-powder plot; 
who had been before /lain in open rebellion, as 
that act recites ;—and allo attainting for the 
ſame crime one Treſham, who died during 
his impriſonment, and before indictment. 


The next in order is. the ſtat. 12 Car. 2; 
e 30. attainting Cromwell, Ireton, Brad- 
ſhaw, and Pride, after their deaths for their 
well known treaſon to King Charles the firſt. 


One would naturally expect to find prece- 
dents of attainder after death at the time of 
1 the 
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the 2 rebellion, but I can find none ; 
the reaſon probably may be, that as moſt of 
the chief perſons* concerned were attainted in 
their lives unleſs they ſurrendered by a certain 
time, and others were tried in England in 
conſequence of a ſpecial act, it was thought 
immaterial to attaint inferior perſons who had 
ſuffered death in battle. 


I come now to remark on the 1ri/h acts 
attainting dead perſons, which will be found 
more in number and more in point to the 
preſent conſideration than thoſe e in 
„ $775 


The firſt Iriſh parliamentary attainder, to 
be found in the ſtatute book, was that of 
Gerald Fitzgerald Earl of Kildare after his 
death (and others) for treaſon and in compa- 
ny with one O'Connor beſieging the _ of 
Dublin 28th H. Safes 1:0) 


The 


* 19 Geo. 2. e. 26 Eng. 
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The next was the 11th Eliz. ſeſſ. 3. c. 1. 
for attainting the celebrated Shane O'Neil, __ 
whereby great part of U//er became forfeited 

to the crown; and this. attainder was after 
his death, and cannot be impeached in any 
wiſe, being the principal foundation of the 
ſettlement of that province. 


In the next year of Eliz. 12 Eliz. ſeſſ. 2. 


c. I. we find Thomas Queverford attainted 22 


fer his death for being a principal in the then 
late rebellion—and the reaſon given in the 
ſtatute for his attainder was, that, if his 
% moſt cruel and traiterous doings ſhould be 
left unpuniſhed, there would remain a peri- 
5 lous example for others thereafter to do the 
„ like.” 


In 13th Eliz. c. 3. Jobn Fitzgerald called 
the Mhite Knight was alſo attainted after death 
for the ſame conſpiracy, and ſimilar reafons 
were aſſigned for his attainder—and it is to be 
obſerved that all theſe attainders were carried 
on coolly and deliberately, as may appear from 

the 


. ; 


E 
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the careful penning of the ſeveral ſtatutes 
which uſually recited the evidence of the 


treaſon, and were made, not with a view 
merely to forfeitures, but example, as may be 
ſeen by the blood and eſtates of ſeveral of the 
attainted perſons being reſtored to their loyal 

poſterity. SE 


With fimilar deliberation was a bill of at- 
tainder paſſed in the 27th year of Eliz. c. 1. 
againſt the Viſcount Baltinglas, then lately de- 
ceaſed and others, ſome for open rebellion, and 
others for conſpiracy—and it ſhould be par- 
ticularly obſerved, that the ſecond ſection of 
that act extends the attainder expreſsly to all 
ſuch other perſons, who by actual rebelli- 
on and other traiterous practices had com- 
© mitted like treaſon with Lord Baltinglas, 
« and had died or been flain in their ſaid ac- 
«© tual rebellion and treaſon, or otherwiſe had 
« been by martial Ia executed for the Jame,” 
and veſts their lands and goods in the Queen 
without office found. And it is fingular, 
that the very next ſtatute to that ſeemingly 


N 


ſevere - 


( 
ſevere one is made for the reſtitution in blood 


of one Delahide who had been ang at- 
| tainted 1 in Parliament. 


In the 28th Eliz. e. 7. the Earl of Def 
mond was attainted after his death. 


And in the next following chapter of the 
ſame year a ſtatute was paſſed reciting the 
treaſons of divers by name, and alſo reciting, 
„ that divers others who Joined in the re- 
«« bellion and treaſon had died and been flain 
* in their actual rebellion and treaſon or 
« otherwiſe had been by martial law executed 
« for the ſame,” and attainting the ſaid trai- 
tors by name, as alſo all others who had join- 
ed them, and had died, or been ſlam, or ere- 
cuted by martial law, as aforeſaid. And it is 
here alſo obſervable, that the very next chap- 
ter contains an act reſtoring the blood of the 
wife of one Nicholas J. aafe whoſe father had 
been before attainted. 


By 
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By the 11th, 12th and 13th James firſt, 
c. 4. Sir Cadir O'Dogherty, and Brian 
M<Mahown, Sir H ugh M<Guire of Enniſkil- 
len, and others who had been „lain in open re- 
bellion, were attainted :—although the firſt 
ſection of that ſtatute ſeems to conſider the 
inquifitions of record in Chancery finding the 
deaths of thoſe perſons in open rebellion, as 
of themſehves working the attainder of the par- 
ties, and merely purports to confirm the at- 
tainders thereby created, yet the next ſection 
does not appear to have rruſted to the force 
of ſuch records (not being moſt probably of 
inquiſitions before the C. * of the King's 
Bench on view of the bodies) but proceeds 
to directly enact their attainders. 


The next period in which we are to ſearch 
for precedents of ſuch attainders, is, at the 
time of the Iriſh Rebellion, in 1641 but 
from the 13th of Charles the firſt, in the 
year 1639, to the 15th Charles the fecond, 
in 1660, there is a chaſm in our ſtatute- 
book. However, we may from the Hiſtory 
of 


„ 

of the times collect, that the attainders, dur- 
ing ſuch rebellion, in Parliament were few, 
or none and yet I ſhall be told, (and told 
truly) that many of the rebels were then 
tried and executed by martial lau and that 
ſeveral others muſt have died in the field. 
But the fact is, that ſuch military execution, 
from what cauſe I cannot authentically diſco- 
ver, fell almoſt entirely on thoſe of the poorer 
ſort, and ſuch as had little or no freehold land. 
Car te, in his life of the Duke of Ormond,* 
affirms, that ſuch diſtin&ion was purpoſely 
made by the Lords Fuſtices; but in that opi- 
nion he ſeems little deſerving of credit, it 
being evidently his inclination and deſign by 
depreſſing their character, to raiſe that of the 
duke, his hero. It appears, that ſuch of the 
lords and gentlemen .of eſtate, (of which 
there was no ſmall number) as were in cuſto- | 
dy and could be proved traitors, were tried 
by the ordinary courts ; and that others were 
indicted in their abſence and outlawed, 
amongſt whom were ſome not at all con- 
5 * cerned 
* P. 278. Lib. 3. 
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cerned in the rebellion, and this may account 
for there being then few Or no attainders in 
Parliament, for it is not to be ſuppoſed that 
the Lords Juſtices who, (according to Carte,) 
could ſtrain the ordinary proceſs of the law, 
to the injury of individuals afterwards re- 
Heved by the ſavings in the acts of ſettlement, 
would abſtain from bills of attainder as un- 
conſtitutional. 


We are next, to ſearch for precedents in 
the reign of William the third; and there 
no bills attainting any particular perſons by 
name, are to be found. — But the ninth Wm. 
5. which, it is to be noticed, although 
it recites the kingdom 70 be ſettled in peace, 
by the firſt ſection enacted, that the attain- 
ders of any perſon for High Treaſon, not 
reverſed or pardoned before the 27th day of 
July, 1 697, except of thoſe comprehended 
within the articles of Limerick, or Galway, 
ſhould not be reverſed for any error, mſuffi- 
ciency, or other defect in form or matter - 
This ſtatute was made in the reign of a 
conſtitutional | 
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conſtitutional monarch, and yet it took away, 
| (wiſely I preſume) from the repreſentatives 
of attainted perſons, the right veſted in them 


by the law of bringing error to reverſe the 


attainders of rheir anceſtors. But this is not 
all; the ſecond ſection makes a ſweeping at- 
taint of dead perſons not attainted in their lives, 
by enacting, * that every perſon (of a cer- 
“ tain claſs,) that had been guilty of the then 
5 late rebellion againſt his majeſty, and her 
* late Majeſty the Queen, and who by any 
e inquifition already taken by the oaths of 
6 twelve men, and returned or ſhall be taken 
« and returned within two years, from the 
« 1ſt day of September, 1697, hath, have, 


or. ſhall be found to have died, or been Alain 


& in their ſaid actual rebellion, before the 
zd day of October, 1691, ſhould be con- 
* victed and attainted of High Treaſon ;” 
and by the 5th ſection, the chancellor was 
directed to iſſue commiſſions to the eſ- 
cheators, to hold the inquiſitions to be ta- 
ken after the act, and by the ſixth, traverſe 
was given of ſuch future inquiſitions, but 
„ I can 
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I can find no traverſe allowed of thoſe that 
were before had and returned. 


It is further remarkable, that the ſaid ſta- 
tute was paſſed, ſo long as fix years, after 
the committal of the treaſon it meant to pu- 
niſh; during which interval the traitors' pro- 
perty muſt have been ve/ed in their repreſen- 
tatives: After the reign of William the zd. we 
need not ſearch for Iriſh precedents. 5 


I do not mean to ſay, that precedents, even 
ſuch as were formed in conflitutional and ſet- 
tied times, are to govern vs, any farther than 
as they are agreeable to reaſon and juſtice; but 
I do not agree with thoſe, who finding, that 
one or tevo bills of attainder may have formerly 
paſſed without ſufficient foundation, conclude 
that the very power itſelf is naturally un- 
juſt; and, as if there were no other way of 
remedying the abuſe of a neceſſary and uſeful 
legiſlative exertion but by taking it entirely 
away, ſet themſelves not to correct, but to 
deſtroy. The precedents T have cited, ap- 
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| pear, if my obſervations have had any weight, 

to have been founded on Jaw and reaſon, and 

to have been merely Supplementary to the com- 

mon law, which by the offender's death i is, as 
it were, defrauded of its rights. 


It has been objected to the principle of the 
preſent bill, that it favours of revenge ; but 
that imputation ſeems not reconcileable to the 

mild and merciful conduct obſerved by the pre- 
ſent government towards the numerous rebels 


put into its power, by conqueſt, or dfcretiona- 
ry ſurrender. 


It appears to be the object of government, 
that the property of theſe gentlemen, if for- 


feited, ſhould be applied not even to the or- 


dinary uſes of the Treaſury, but, to make 
reaſonable retribution to the ſuffering loyahiſts. 


I muſt once more deprecate the idea of be- 
ing ſuppoſed to make any remark or give any 
opinion on the guilt or innocence of thoſe gen- 
tlemen : Such conduct would not be juſt to 

their 
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their relations, reſpectful to the Houſe of 
Commons, or agreeable to my own feelings; 
but this I may properly obſerve, that, ſuppo- 
Ang them guilty of treaſon, the principle of 

the preſent bill exactly applies to their ſeve- 


ral caſes. 


One of them, it is ſaid, has, in re//ting a 
lawful arreſt, ſlain the officer of juſtice; and 
ſuch unlawful reſiſtance has cauſed the death, 
not only of the officer, but of the perſon ar- 
reſted. The priſoner being #illed in his refſt- 
ance, would on preſentment after his death have 
forfeited, as has been obſerved, his goods and 
chattels —His conviction for the wilful death 

of the officer, would have induced a forfei- 


ture of a higher nature.—Had he been con- 
victed of treaſon, the forfeiture would have 
gone {till hzgher, ſo as to confiſcate his lands 


and tenements for ever.—How then, has he 


eſcaped ſuch terrible and laſting puniſhment 
for thoſe treaſons, I now preſume him to have 
committed? merely, if report ſpeak true, by 
his own unlawful act, cauſing his own death 
| OE and 
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and that of the officer, and inducing a double = 
forfeiture.—And ſhall it be ſaid, that a crimi- 


nal, charged with an offence of the /igheſt 
nature cauſing forfeiture and corruption of his 
inheritable blood, ſhall by voluntarily ſuper- 
adding to that offence, others of nearly equal 
magnitude inducing nearly equal forfeitures, 
and one of them corruption of blood, eſcape 
the puniſhment inflicted on others, he is 
charged with having ſeduced, and not even be 
rendered uſeful to fociefy by his example; or 
ſhall his heirs make their advantage of the 
crimes of their anceſtor? Does the preſent, 
bill //uppofong his guilt / enact a new puniſh- 
ment againſt him? Does it make a new law 


in pronouncing the excitement of rebellion to 


be treaſon ? What does it do more, than take 


up the charge againſt him where the courts 
of common law were ſtopped in their progreſs, 
by an event occaſioned, it is ſaid, by his own 
unlawful a&, on which even the ordinary law 


could inflict ſome degree of OM pu- 
niſnment? 
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As to the #wo remaining gentlemen who 
having been, as reported, taken in their flight 
from the field of battle, have been executed 
by the order of the King's general, or in other 
words, /lain in rebellion; their caſes, ſuppoſ- 
ing their treaſon to have been as repreſented, 
come exactly within the precedents I have 
mentioned, and within the principle of the 
common law, inflicting as has been ſaid, on 
perſons under /milar circumſtances, forfei- 
ture after their deaths: and in ſuch caſes 
the preſent bill exceeds but by a ſmall 
degree that ancient poſthumous puniſhment, by 
ſuperadding to it the other conſequence of at- 
tainder, which follows judgment of convicti- 
on againſt a /zving perſon. 


It has been imagined by ſome, that, for 
Parliament to proceed to attaint, after exe- 
cution by, what they call, ſentence of court 
martial, may induce a claſhing of juriſdicti- 
ons; for, that if the legiſlature do not conſi- 
der ſuch ſentence as concluſiue evidence of the 
party's guilt, it may ao perhaps pronounce 

thoſe 
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thoſe perſons innocent, who were executed 
for ſuppoſed treaſon, which would be of ill 
conſequence indeed; and that, on the other 
hand, it is unjuſt to receive as concluſive, a 
ſentence given after a trial, ouſting a priſoner 
of his common law privileges, by challenge 
of Jurors, and the like. But, the Speaker 
of the Houſe of Commons, has, with his 
uſual clearneſs of conception, taken the true 
diſtinction between the late proceedings and 
thoſe by courts martial. Courts martial are 
ſuch as are held in conſequence of the mutiny 
acts, for military crimes, upon military per- 
ſons, ſerving under his Majeſty and in ſuch 
caſe their ſentences, being under authority of 
Parliament, are held to be concluſive upon the 
ſame matter in all courts in this kingdom, as 
againſt the King, or the priſoner.— But, the 
execution of thoſe gentlemen was merely un- 
der an authority delegated by the crown to 
one of its generale, veſting a 4 iſeretimary 
power in him to execute what is called mar- 
tial law, againſt all perſons, even thoſe no? 


ſerving in the King's armies.—Sych power 
. the 
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the conſtitution has veſted in the King, for 
its own preſervation, to be uſed only in ex- 
traordinary emergencies, in caſes of invaſion 
from abroad, or rebellion from within. For 
in either of theſe caſes, if ſummary execution 
were not to be adminiſtered, but the offen- 
ders detained until the return of peaceable 
times; the ſucceſs of the invading or rebel 
army might effect the priſoners releaſe; and 
. even the capacity of inflicting ſuch ſummary 
puniſhment, might retard the return of peace, 
and ſtrengthen the army of the enemy or re- 
bel, who by not being cramped with ſuch le- 
gal ſcruples, would meet with a more ready 
aſſiſtance. It has been held, that ſuch law 
cannot be legally enforced, in time of peace, 
without authority of Parliament; and time f 
Peace is deſcribed to be, when the King 3 
courts are open as uſual, and offenders as 
readily brought to trial, and when the King's 


writs can be executed without interruption. 


The late tempeſtuous ſeaſon did not ſurely 
anſwer that deſeription—when. the very ſafe- 
ty of the nation depending on Sipenſing with 


the 


rr 


I. 


- ” 


the tedious proceſs of the common law, and 


executing offenders with ſpeed, fummarily on 
the ſcene of their treaſons. Thoſe gentlemen > 
then were executed in ſuch a ſeaſon by the 
general's authority, who mi ight have done in- 
ſtant execution on them with his own hand, 
and was not bound to hold reſpecting them 
any mqueſt or conſultation of his officers, but 
who humanely and prudently did fo, in eaſe of 
his own conſcience, and in aid of his private 
judgment; but ſuch conſultation or inqueſt 
of officers does not in any. degree aſſimilate 
with the true idea of a court martial, properly 
ſo called, which is the creature of the civil 

Jaw, and derives its origin from the court of . 


the Conftable and Marſhall. 


It has been imagined by others on a ſlight 
review of the arguments uſed by ſeveral law- 
yers in the Engliſh Houſe of Commons, as re- 
ported in the 3d Vol. of Ruſhworth's Collec - 
tions (appendix p. 78 that thoſe great men in : 
debating the power of the Crown to iſſue, in 
lime of peace, commiſſions for the trial of offen- 

K 2 ders, 


ders, not military, by martial lau (of the 1 
legality of which there could be no doubt) 
have given their opinions, that a man talen in 
rebellion could not be Jau fully executed by that 
law ; and that ſuch law was unconſtitu tional, 
at a time when the King's Courts of common 
law were open, that being to be conſidered as 
time of peace, although the Kings writs were 
mnterrupted in their execution. But ſup poling, 
even foramoment, that the opinion of any law- 
yer, let his abilities be ever ſo great, delivered 
by him as a parliamentary partiſan, could have 
any weight, it will appear that thoſe lawyers, 
after having all agreed, that the uſe of martial 
law in times of swr or great neceſſity is juſtifi- 
able, ſeem to conſider the free execution of 
the King's writs being poſſible to be enforced 
by the Sheriff with the poſe comitatus merely, as 
eſſential, in addition to the King's ſuperior Courts 
being open, to conſtitute time of peace; and Roll, 
afterwards Chief Juſtice, and the leaft preju- 
diced of any, gives it as his opinion, that, tho 
| ſuch Courts being open may conſtitute what 

is generally through the whole kingdom ſtiled 
time 
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time of peace; yet that if war (under which 
is compriſed oper rebellion) be in any part of the 
kingdom, ſo that the Sheriff cannot execute 
the King's writ, chere it is not time of peace. 
And Noy, another eminent counſel, inſtanced 
the reign of Henry 3d. when from the time 
of the battle of Lewes to the battle of Eve- 

ſham the courts were open, and yet in legal 
judgment that was not time of peace, ſo as 
that during it any right ſhould be diſplaced. — 
Roll, alſo, further gave it as his opinion, that 
if a ſubject be taten in open rebellion, and be 
not ſlain in time of rebellion, he ſhould be tried by 
the common law, and not by the Jaw martial ; 
and that expreſſion has been ſo ſtrangely miſ- 
repreſented, as to make him ſay that ſuch pri- 
ſoner being once taken could not be afterwards 
tried by martial law ; when the real meaning 
of it is, that if ſuch captive be taken and not 
flain in the rebellion, namely, if he be kept pri- 
ſener till the return of peace, and be not lain after 
being talen, during the unquiet times, he ſhould 
not be tried N the return of peace by a law, 
made 


„ 
made only for ſuch times — e neceſſitate rei.— 
And that is the plain meaning of all the Law - 
yers.— But, as I ſaid, ſuch opinions are of no 
authority, being given by them as members 
of the Houſe of Commons merely, and par- 
ticularly, when it is conſidered, that the ſub- 
ject of the debate was the enforcing of mar- 
tial law by commiſſion, and did not relate to 
that inherent exerciſe of the crown's preroga- 
tive in times of danger, which may be delegat- 
ed to the King's generals, by verbal inſtruc- 
tions merely. It requires little obſervation to 
ſhew, as, has been ſaid, that the times, where- 
in the two gentlemen I have alluded to were 
executed, were not fuch times of peace as 
thoſe deſcribed in ſuch debates ſo to be—and 
it is a matter of doubt whether the King's 
writ could yet be /afely executed in the Co. 
of Werford.—I ſhould not have mentioned 
ſuch opinions, but for the wrong interpreta- 
tion put on them by others. 


It is alſo neceſſary for me to take notice of 
ſome caſes, wherein judgments by martial law 


| againſt _ 


* 
againſt thoſe taten in battle and afterwards ex- 
ecuted, have been reverſed; but thoſe were 
judgments as if given by the Marſhal's Court, 
and made up of record, and purporting to 
work forfeitures ; and were properly reverſed, 
as not being in fact judgments diſplacing or 
binding any civil right, or workin g any artain- 
der, and being of no other uſe than merely 
as monuments of facts. 


That quaſi ſentence then of the general of 
an army, can never conclude as to the guilt 
of the perſon executed, nor can the Parlia- 
ment, by not paſſing the preſent bill fo as to 
attaint ſuch executed perſon, be conſtrued to 
pronounce a cenſure: on the act of the Gene- 
ral; his opinion and that of the legiſlature | 
are not ad idem ; it is one thing to fay that 
the offender deſerved death, and another, that 
his treaſon was ſo enormous and ſo much 
above the uſual claſs, as to call for the extra- 
ordinary ſentence of the whole legiſlature. A 
man joining rebels in arms may deſerve death, 
but it does not follow that he led or originated 
| 3 
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the rebellion, ſo as to merit parliamentary at- 
tainder. 


As to the opinion of thoſe who have en- 
deavoured to ſave by this bill the corruption 
of blood of the attainted perſons ; that muſt 
depend on the merits of their reſpective hers. 
If the heir of any one of them be a loyal ſub - 

ject, ſuch as if this bill had paſſed would 
be entitled to reſtitution of his blood; it 
ſeems he may now claim to have a ſaving in- 
ſerted of the corruption of the blood of his 
anceſtor. If he be ſuch a perſon as would 
have, from the ſame reaſons, a claim to the 
reſtoration of the forfeited land, that may be | 
cauſe againſt attainting the perſon from whom 
he would derive, or rather, for the crown's 
res granting it to him, after attainder for the 
ſake of public example. The widows alſo of 
ſome of the attainted perſons, may be enti- 
tled to conſideration. 


"We hat been faid, that the government hav- 
ing already reſorted to the military execution 
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of thoſe gentlemen, ſhould not now apply b to 
Parliament. to attaint them. But, that is 2 
ſtrange argument; as if the parliamentary pu- 
niſhment of ſuch perſons after 'therr deaths, 
were a private gratification to thoſe at the 
head of affairs, and not, as if their object 


were, as it can only be, the future ſafety of 
the ſtate by preſent example. The late go- 
vernment was not uſually conſulted by the 


Generals of diſtricts, before their execution 


of perſons by martial Jaw, nor was the ſen- | 
tence of what is called the co urt martial re. 


viewed by the Lord Lieutenant, but, by the 
3 of diſtrifts ; but, even were ſuch exe- 


cutions the immediate acts of government, the 
law officers of the crown, ſo far from argu- 


ing that Parliament ſhould be concluded by 


ſuch ſentences, have conflitutionally gone into - 


I 


original evidence of the treaſon of the perſons E | 


accuſed. 


2 
— $ 


_ iden declined; for obvious. reaſons, re- 


marking on the evidence againſt any of thoſe 


gentlemen, or how far ſuch ſentences, of #1 


1 N * 
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ox 7 * 2 46 4 


"us 


. 
what have been called courts martial ſfihndd 
have weight, but have canfined myſelf to the” a 

; k of the bil; leaving to abler 


perſons fo other conſiderations, in 'conft- 


dence that Parliament, in its prudent fram- 
ing of the bill depending, will deſerve the 
eulogium pronounced by Lord Bacon* on one 
introduced under the auſpices of Henry the 
715 againſt his greateſt enemies, ** that there- 
« in were contained, many juſt and tempe- 
rate clauſes, favings, and proviſoes, well 
20 ſhewing and foretokening the wiſdom, 
« ſtay, and moderation of the King's ſpirit 
of government.” 


* Bac. Hiſt. Hen. 7. p. 7. foli. 


